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ABSTRACT – It is for the judge to say what the law is and for the legislator, what the law shall be. In this 

axiological understanding of the American constitutional system, the United States Supreme Court (“the 

Court”) holds the institutional final say on what the law is. Hereto, the Constitution of the United States is the 

unequivocal reference of the constitutional order (“the Paramount law”) and the Court, its guardian (“the 

highest court of the land”). This critical constitutional equilibrium was not laid down specifically in the 

constitution, however. It is very much, both from its inception to its protection, the product of the Court’s 

appellate jurisdiction. Such equilibrium, in fact, has been threatened many times by other branches of 

government and courts. Drawing on the Court’s most decisive landmark decisions in its 215-years of 

jurisprudence, this Article examines the delicate construction of the Court’s appellate jurisdiction while 

shaping its relationship with Congress (jurisdictional restrictions) and other courts (state and federal). More 

so, the Article shows the Court’s appellate jurisdiction in motion, including its most consequential mechanism 

adopted (with variations) by several countries around the world: the judicial review. Here, in particular, the 

Article tackles key issues on constitutional standing, justiciability, and abstention. Considering how the Court 

has balanced its powers vis-à-vis the powers of other institutional actors regulating and interpreting those held 

by the Court, this Article argues that the Court’s most quintessential function lies in its methodological 

restraint. That is, the Court’s evolving ability to acknowledge its own constitutional limitations as well as the 

limitations of other branches of government and courts based on the Paramount law it protects. The resulting 

constitutional equilibrium is rather simple: the law sets limitations as the Court weights its premises. 

Accordingly, when Congressional limitations and constitutional premises are in conflict, the latter takes 

precedent. The Article concludes that the system of checks and balances, on which the United States 

constitutional order rests, hinges on the preservation of the thereby established constitutional equilibrium.  

 

†  Cite as: J. Mauricio Gaona, Appellate Jurisdiction: Depicting the United States Supreme Court Jurisprudence 

on Congressional and Constitutional Limitations, 14 AMER. COMP. L. REV. HACLR 3, 1-17 (2013). Available 

at: http://www.haclr.org/Gaona.pdf.  

†  J. Mauricio Gaona, Research Fellow at HRC. Mr. Gaona holds a master’s in International and Comparative 

Law from University of California Los Angeles, UCLA School of Law (LL.M., Dean’s Honor Scholar), a 

master’s in European Union Law from University of Paris II Panthéon-Assas (M2, Cum laude), and a law 

degree from University Externado (LL.B., Hons.) 



2  

Introduction 

 

Some of the most controversial and challenging issues in American society have been debated 

through the United States Supreme Court’s appellate jurisdiction. Interestingly, both cultural 

and historical boundaries have been removed and sometimes restored thanks to the judicial 

powers the appellate jurisdiction confers. In effect, from abortion, privacy, gun control, 

immigration, seizure and search constitutional rights to freedom of speech, religion, electoral 

district distribution and same sex-marriage controversies have reached the highest court of the 

land by virtue of this prime jurisdictional level.  

 

During the last 215 years and, since Marbury v. Madison 1803,1 the United States Supreme Court 

(“the Court”) has been modeling the extent of its jurisdiction by settling down critical disquisitions 

and acknowledging constitutional limitations concerning its powers as well as those held by 

other branches of government and courts. In this context, the system of checks and balances 

originally established by Articles I, II, and III of the U.S. Constitution has become nowadays a 

sophisticated structure to interpret and methodologically ascertain the constitutional distribution 

and institutional balance of power in America.  

 

The main inquiry of this Article concerns the consequential role of the United States Supreme 

Court in modeling and articulating the nature and extent of its appellate jurisdiction vis-à-vis 

the U.S. Congress and, incidentally, federal and state courts.  

 

This Article argues that the Court has become the highest constitutional authority in the country 

thanks to its methodological restraint: namely, the Court’s evolving ability to acknowledge its 

own constitutional limitations (e.g., Political Question Doctrine) as well as the limitations of 

other institutional actors regulating (e.g., congressional restrictions singling out the Court’s 

appellate jurisdiction) or interpreting (e.g., state and federal courts deciding justiciability 

questions) the powers held by the Court.2 Inherently, at most, such restraint (testing limits 

through constitutional premises, e.g., the powers of the Court within the purview of separation 

of powers or federalism) enables a much-needed constitutional equilibrium.  

 
1  Marbury v. Madison is akin to the development of the American constitutional system and jurisprudence. In 

Marbury, the Court held that the power of Congress to create and establish inferior courts does not encompass 

the authority to restrict or limit its jurisdiction. In the words of Chief Justice John Marshall: “if congress 

remains at liberty to give this court appellate jurisdiction where the constitution has declared it shall be 

appellate; the distribution of jurisdiction, made in the constitution, is form without substance.” Marbury v. 

Madison, 5 U.S. 137, 174 (1803). 
2 The jurisdiction of the Court hinges on what its very existence aims to accomplish; that is, protecting the 

institutional order’s prime reference: the Constitution of the United States. Consequently, by attaching its 

constitutional role (i.e. what is the law, [“it is emphatically the province and duty of the judicial department 

to say what the law is”]) to the institutional place of the U.S. Constitution ([“the Paramount law”]), the Court 

did not only ascertain the structural importance of its constitutional authority but also ultimately its power to 

declare void any act – including acts of Congress – deemed contrary to the Constitution of the United States. 

Marbury v. Madison, id., at 177. 
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In depicting the corollary premises of this far-reaching function, this Article aims to assess the 

intricate aspects arising out of the constitution’s literal, textual, and practical meaning.  

 

First, the Article addresses the most fundamental dynamics, elements, and distinctions regarding 

the Court’s original and appellate jurisdictions. This legal analysis is directed at reflecting on the 

very inception, preservation, and development of the U.S. constitutional system. To that end, 

the Article explores the preliminary balance of constitutional powers between the U.S. Supreme 

Court and the U.S. Congress considering the often depicted as jurisdictional restrictions. Next, 

the Article deals with the interplay of constitutional limitations arising out of federal and state 

courts. In this section, the Article identifies each one of the asserted restrictions, along with their 

correlated responses (constitutional precedents). Finally, the Article focuses on the appellate 

jurisdiction’s most powerful mechanism: the judicial review. The Article analyzes here the 

extension and current limitations of what has arguably become a cornerstone instrument of 

jurisdictional authority and development of the American legal system.  

 

All in all, the Article walks through some of the most quintessential landmark decisions of the 

United States Supreme Court issued through its appellate jurisdiction while shaping its 

institutional relationship with Congress and other courts (state and federal) against the backdrop 

of constitutional limitations and premises.  

 

I. Constitutional Reminiscence: From Original to Appellate Jurisdiction 

 

As counter-balance limitations, the powers and constitutional competences of the U.S. 

Congress over the original jurisdiction of the U.S. Supreme Court are, in fact, quite restrained.  

 

The Court set forth the nature and the extent of Congressional powers with respect to the original 

prerogatives of the judiciary in Marbury v. Madison 1803 by emphatically stating the limitations 

on Congress’ constitutional authority.3 Accordingly, Congress shall not limit or legislate over 

the Court’s original jurisdiction. 

 

Marbury v. Madison case (“Marbury”) concerns the appointment (commission) of William 

Marbury as justice of peace in the District of Columbia. Though signed both by President John 

Adams and by the then Secretary of State John Marshall, the appointment was not delivered to 

Marbury before Adam’s term ended. Once in office, the newly appointed Secretary of State 

James Madison refused to deliver this and other previously signed commissions, triggering 

Marbury’s plead for a writ of certiorari before the U.S. Supreme Court.  

 

 
3 The Court set forth a landmark reference in the relationship between congressional and jurisdictional powers 

indicating that: “The powers of the legislature are defined and limited; and that those limits may not be mistaken 

or forgotten, the constitution is written.” Id., at 176. 
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At first glance, the dispute refers to the validity of the commission, which the Court nonetheless 

upheld.4 The underlying and far more consequential issue of the case, however, extends to the 

power of the U.S. Congress to restrict the U.S. Supreme Court’s jurisdiction.  

 

Marbury, in short, raises a historic determination that not merely would decide, both the dispute 

at hand and the underlying issue, but also eventually the evolving relationship (checks and 

balances) between the Congress and the Court. The case ultimately unveiled the most critical 

constitutional question at the time: notably, who should decide the validity (effects, remedies, 

constitutionality) of the commission as a legal act? Incidentally, has Congress the constitutional 

authority to restrict the Court’s jurisdiction to decide this or similarly pleaded actions? 

 

The Constitution of the United States provides narrow opportunities for Congress to limit the 

jurisdiction of the Court. Article III, Section 1 of the U.S. Constitution only suggests that 

Congress may grant concurrent original jurisdiction to lower federal courts: 

 

“The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior 

Courts as the Congress may from time to time ordain and establish. The Judges, both of the 

supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated 

Times, receive for their Services, a Compensation, which shall not be diminished during their 

Continuance in Office.”5 

 

An objective reading of the constitution leads to the ineluctable conclusion that Congress has 

no direct power over the Court’s original jurisdiction inasmuch as to open a window for lower 

federal courts to share some jurisdictional prerogatives – from which, again, neither 

Congressional unlimited authority nor its constitutional preeminence results. This means that 

the U.S. Supreme Court does not only rise as the highest court in the country regarding the 

domains and matters properly brought before it through its original jurisdiction (i.e., lawsuits 

involving states,6 ambassadors, public ministers, consuls), but also retains its constitutional 

 
4  This, further, considering that under the Constitution of the United States, once appointed, judges cannot be 

removed at the will of the President. In this regard, the Court further indicated that: “The power of nominating 

to the senate, and the power of appointing the person nominated, are political powers, to be exercised by the 

President according to his own discretion. When he has made an appointment, he has exercised his whole 

power, and his discretion has been completely applied to the case. If, by law, the officer be removable at the 

will of the President, then a new appointment may be immediately made, and the rights of the officer are 

terminated. But as a fact which has existed cannot be made never to have existed, the appointment cannot be 

annihilated; and consequently if the officer is not removable at the will  of the President; the rights he has 

acquired are protected by law, and are not resumable by the President… the latest point of time which can be 

taken as that at which the appointment was complete, and evidenced, was when, after the signature of the 

president, the seal of the United States was affixed to the commission.” See Marbury v. Madison, id., at 167. 
5  Constitution of the United States of America (1776), Article III (The Judicial Branch), Section 1.  
6  It is worth mentioning that despite the 11th Amendment’s jurisdictional bar (i.e. State Sovereign Immunity 

precluding lawsuits against state or federal government before federal courts), some exceptions apply – 

including, state court’s consent. Congressional powers to enforce other fundamental rights would then enable 

Congress to pave the way for such lawsuits. As such, the U.S. Congress may enforce Equal Protection rights 

under the 14th Amendment allowing individuals to suit state or federal governments before federal courts. In 
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attribution to decide on any subject upon which a lower federal court might have issued a 

decision involving federal law or the Constitution of the United States. In Marbury, moreover, 

the Court ascertained the ‘untouchability’ of its jurisdictional reach (original and appellate) by 

attaching its institutional role to the contextual meaning and relevance of the Constitution of the 

United States. In the words of Chief Justice Marshall [delivering the opinion of the Court]: 

 

“If it had been intended to leave it in the discretion of the legislature to apportion the judicial 

power between the supreme and the inferior courts according to the will of that body, it would 

have been certainly useless to have proceeded further than to have defined the judicial power, and 

the tribunals in which it should be vested… If then the courts are to regard the constitution; and 

the constitution is superior to any ordinary act of the legislature; the constitution, and not such 

ordinary act, must govern the case to which they both apply.”7 

 

Congressional powers vis-à-vis the Court’s appellate jurisdiction are diverse; yet not necessarily 

broader. The Court has developed – precisely under its appellate jurisdiction – mechanisms that 

effectively counter-balance and even limit the other two branches of government. This feature so 

vitally nourished by the Separation of Powers Doctrine (constitutional premise) has ever led to 

the Court’s most consequential mechanism of constitutional interpretation followed (with 

variations) by other courts around the world (see judicial review, section III).  

 

The fundamental premise is rather simple: Being the constitution a Paramount law and the 

Supreme Court the natural judge with the final say on constitutional matters (whose decisions 

aim to protect such Paramount law), the Court’s decisions do not only enjoy from the highest 

constitutional authority but also from a distinct constitutional effect. That is, they compel other 

branches of government to remain separated one from another, while converging into a 

constitutional equilibrium for the breach of which a methodologically conceived and 

progressively ascertained constitutional system of checks and balances has been put in place. I 

therefore hold that the functionality of this system lies not only in what every branch can do by 

itself, but mainly on what each branch cannot do with respect to the other branches’ exclusive 

competences. After all, constitutional powers are modeled through their institutional restrains.  

 

A step further was still necessary for the Court to fully ascertain the effects of its appellate 

jurisdiction vis-à-vis the constitutionality of other branches’ acts, powers, and decisions. This 

less embedded (and undoubtedly) more critical constitutional challenge did require for the Court 

to foresee its jurisdictional restrictions not only with respect to other branches of government, 

but increasingly in relation to other courts. This inquiry, in fact, was the core concern that led 

 
fact, one of the exceptions on this jurisdictional bar is, precisely, Congressional authorization. On the one hand, 

the Court has held that, although Congress has the power to enforce constitutional rights (e.g. Due Process or 

Equal Protection rights), such power is exceptional. See Fitzpatrick v. Bitzer, 427 U.S. 445 (1976). On the 

other hand, the Court has also stated that Congress generally may not abrogate state immunity by exercising 

its powers under Article I. See Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996). 
7 See Marbury v. Madison, supra note 1, at 174, 178.  
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to the erga onmes effects of the Court’s leading precedent, Fletcher v. Peck 1810.8 In Fletcher, 

the Court took another fundamental step to develop and expand its appellate jurisdiction by 

striking down (this time) state law – this one held as unconstitutional following the Court’s 

interpretation of the United States Constitution.9 In Fletcher, moreover, the Court places itself 

(along with the U.S. Constitution) at the top of the constitutional system. More importantly, in 

Fletcher, the Court took distinguished the role of the judiciary from the role of the legislature, 

both at federal and at state level. What is more, in Fletcher, the Court analyzed, for the first 

time, the constitutionality of a state legislature’s decision under the Contract Clause of the 

United States Constitution (Article 1, section 10, clause 1) holding that: 

 

“The legislature of Georgia could not revoke a grant once executed. It had no right to declare the 

law void; that is the exercise of a judicial, not legislative function. It is the province of the 

judiciary to say what the law is, or what it was. The legislature can only say what it shall be. The 

legislature was forbidden by the constitution of the United States to pass any law impairing the 

obligation of contract….” 10 

  

In Fletcher, further, the Court set forth once for all not only the need for separation of powers 

but also the intrinsic requirement of its constitutional preeminence, propelling thereby its 

decisions to be equally respected at federal and state level. By elaborating over the same 

constitutional premise of Marbury v. Madison, the Court used Fletcher decision to tackle the 

question of supremacy (this time relating both state law and state courts). This seminal ruling 

identified the type of law that is subject to the Court’s jurisdiction as well as the effects of the 

Court’s decisions in relation to state courts.  

 

The ruling winded up confronting state supreme courts’ decisions to those issued by the U.S. 

Supreme Court, especially when states’ constitutional provisions were at stake. Nonetheless, at 

present at most, it remains incontestable – particularly since Fletcher – that the U.S. Supreme 

Court’s decisions take precedent over both state and lower federal jurisdictions just as federal 

law and the Constitution of the United States are held themselves superior over any state 

constitution or federal law. Fletcher, in short, laid down the idea that state courts (including 

states’ supreme courts) are bound by federal law and, as such, by the U.S. Supreme Court’s 

decisions. 

 

 
8 Fletcher v. Peck, 10 U.S. 87 (1810) [Hereinafter Fletcher]. 
9 Id., at 88. Fletcher was the first time the U.S. Supreme Court struck down State law due to its unconformity 

with the Constitution of the United States. The case concerns the constitutionality of Georgia’s legislation 

overturning the Yazoo Land Act of 1795, which authorized the State of Georgia to sell 54,000 sq. miles of land 

to private buyers (”Yazoo land,” i.e. originally Indian reservation land claimed by Georgia following the Treaty 

of Paris). By declaring void the Act of 1795, the legislature of Georgia impaired previous contractual obligations, 

transactions, and grants between private parties. The controversy arises out of the sell of 15,000 acres of land 

(Yazoo land) by John Peck to Robert Fletcher in consideration of $3,000. In 1803, Fletcher sued Peck by 

claiming that following Georgia’s declaration, Peck had no clear title.  
10 Fletcher, id., at 123.  
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II. Juridical   Progression:  The   Interplay  of   Constitutional  Limitations 

 

It follows from above that the U.S. Supreme Court would end up reviewing state courts’ 

decisions in cases in which their constitutionality, both under federal law and the Constitution 

of the United States, is challenged.  

 

It is precisely this situation that led to the historic decision of Martin v. Hunter’s Lessee 1816.11 

In Hunter’s Lessee, the Court found itself in a rather privileged position to interpret (in appeal) 

the constitutionality of Virginia court’s  prior rulings, while facing a test of constitutionality over 

Virginia’s legislation concerning the confiscation of property during the American Revolution. 

 

With unanimous opinion wrote by Justice Joseph Story, the U.S. Supreme Court reversed the 

Virginia’s Court decision based on federal law, for which hereinafter the Court’s preeminence 

over constitutional matters did truly cover the law of the land; yet without assuming the role of a 

court of appeal with respect to state law. This prerogative was consolidated thanks to a subtle 

constitutional elaboration whereby any law (state or federal) contradicting federal, or the 

Constitution of the United States, is considered unconstitutional. 

 

Constitutional wisdom then calls for prerogatives and limits; just as the law does it through its 

constant correlation of rights, duties, and facts. Though not absolute, the limit for the U.S. 

Supreme Court in this case restricts the possibility of reversing state courts’ decisions whenever 

the controversy does not refer to federal law but, quite conspicuously, to state law.  

 

Conversely, it is worth noting that even if a state court’s decision is based exclusively on state 

law, the Court may however revise such decision (or a specific aspect of the case at hand) on 

federal law grounds, provided that the state court’s decision violates, modifies, or disregards 

federal law or the Constitution of the United States. In practice, this may occur when the state 

court either misapplies federal law in conjunction with state law or applies state law in a way 

that infringes federal law or the Constitution of the United States (e.g., Michigan v. Long 

1983).12 

 
11 Martin v. Hunter's Lessee, 14 U.S. 304 (1816). 
12 Michigan v. Long (1983) is a landmark U.S. Supreme Court decision that ensues from a Fourth Amendment 

constitutional challenge following Michigan Circuit’s and Court of Appeals’ denial to suppress evidence found 

in the trunk of David Long’s car during a protective search conducted by the local police. Mr. Long argued 

that the U.S. Supreme Court had no jurisdiction because both the Michigan Constitution and state courts 

afforded him greater protection than the one otherwise provided under the Fourth Amendment of the United 

States Constitution (Search and Seizure) and federal law precedents (i.e. Terry v. Ohio 1968, authorizing 

protective search on people and vehicles). Accordingly, Mr. Long claimed there was sufficient, adequate and 

independent state ground to solve the case at state level. Though the Michigan Supreme Court reversed state 

courts’ rulings in the case while citing the Michigan Constitution, it did nonetheless reach its decision by 

reflecting on federal law (constitutional precedents). In doing so – the U.S. Supreme Court held [Justice 

O’Connor delivering the opinion of the Court] – the Michigan Supreme Court’s decision was adjudicated on 

federal grounds, for which the constitutional review of the case before the U.S. Supreme Court appeared 

about:blank
about:blank
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Constitutional precedent (Abie State Bank v. Bryan 1931)13 dictates that, in the face of adequate 

and independent state law ground supporting the judgment at issue, the U.S. Supreme Court 

shall not intervene. The constitutional prerogative to oversight decisions issued by state courts 

or by other branches of government otherwise pleaded to be contrary to federal law or the 

Constitution of the United States remains nonetheless a central constitutional premise enabling 

the Court’s appellate jurisdiction.  

 

As case law progresses, the interplay of constitutional limitations and competences around the 

system of checks and balances appears less diffuse. In addition to its own set of competences 

and powers, the Court faced a slightly more complicated task to assess the conformity of acts 

and decisions issued by Congress – especially when such actions directly limit the Court’s 

appellate jurisdiction. Article III, section 2, clause 2 of the Constitution of the United States 

stipulates that Congress may regulate the jurisdiction of tribunals and federal courts, including 

introducing exceptions on the U.S. Supreme Court’s appellate jurisdiction.  

 

This provision was a key element in Ex Parte McCardle 1868.14 In McCardle, the Court used its 

appellate jurisdiction to review a lower federal court’s decision denying a constitutional right 

based on statutory federal law – and, in the case at hand, the habeas corpus petition made by 

William McCardle for what he thought constituted his unlawful imprisonment by the military 

after publishing several pieces criticizing military leaders in command of the Reconstruction in 

Mississippi following the American Civil War. More significantly, the case depicts a direct 

constitutional confrontation between the U.S. Congress and the U.S. Supreme Court when, 

invoking Article III (section 2) of the Constitution, Congress enacted the Repeal Act of 1867 

suspending the Court’s appellate jurisdiction to grant writs of habeas corpus in cases related to 

military commissions and offenses. This restriction included the decision issued by the U.S. 

Circuit Court for the Southern District of Mississippi denying Mr. McCardle’s habeas corpus 

petition based on applicable statutory federal law (i.e., Military Reconstruction Act and the 

Repeal Act of 1867).  

 

 

 
justified not only in light of the Michigan Court’s holding but also considering the lack of an adequate and 

independent state ground to decide the case – particularly since federal law emerged as the defining factor of 

the case. See Michigan v. Long, 463 U.S. 1032, 1038, 1044 (1983) [Hereinafter Long]. More so, in Long, the 

Court extended police protective search to car compartments, id., at 1047. In Long, further, the Court held that 

Michigan courts misapplied federal law (Terry precedent), id., at 1051. See also Terry v. Ohio, 392 U.S. 1 

(1968) (holding police protective search “stop and frisk,” constitutional).  
13 Abie State Bank v. Bryan, 282 U.S. 765, 773 (1931).  
14 Ex Parte McCardle originates in a motion to dismiss an appeal from the U.S. Circuit Court of the District of 

Mississippi based on Section 2 of the Repeal Act of 1867 (limiting the appeal powers of circuit courts and the 

U.S. Supreme Court to grant writs of habeas corpus, which jurisdiction was initially conferred under the 

Judiciary Act of 1789) stating that: “This act shall not apply to any person who is or may be held in the custody 

of the military authorities of the United States, charged with any military offense.”  See Ex Parte McCardle, 

74 U.S. 320, 506 (1867).  
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Nevertheless, rather than tackling the underlying issue (the extent of the power of Congress to 

regulate the Court’s appellate jurisdiction), Chief Justice Chase [delivering the opinion of the 

Court] focused his legal analysis on whether the Court had appellate jurisdiction to grant writs 

of habeas corpus following the Repeal Act of 1867. The Court’s ruling was unhesitant: 

 

“This legislation is of the most comprehensive character. It brings within the habeas corpus 

jurisdiction of every court and every judge every possible case of privation of liberty contrary to 

the National Constitution, treaties, or laws. It is impossible to widen this jurisdiction. And it is to 

this jurisdiction that the system of appeals is applied…15 We are satisfied, as we have already 

said, that we have such jurisdiction under the act of 1867, and the motion to dismiss must 

therefore be DENIED.”16  

 

As it turned out, McCardle was seminal to protect the Court’s appellate jurisdiction. In due 

course, the Court explored the legislative extent of this and similar provisions and concluded 

that although Congress had an undeniable constitutional prerogative to legislate over federal 

courts’ jurisdiction, such prerogative shall not be considered absolute and beyond its 

constitutional power to create lower federal courts and introduce exceptions to the Court’s 

appellate jurisdiction. In United States v. Klein 1871,17 not only did the Court strike down a 

statute enacted by Congress but further elaborated on the extra-limitations of Congressional 

powers vis-à-vis both the Court’s jurisdictional functions and the executive branch’s exclusive 

constitutional prerogatives.  

 

During the Civil War, President Abraham Lincoln issued a Proclamation of pardon upon their 

allegiance to the United States government to insurrectionists that supported the Confederate 

Army.18 Under the Confiscation Act of 1863,19 supporters of the Confederate Army whose 

property had been confiscated during the Civil War were entitled to claim the proceeds of sale 

before courts of claims. In 1867, Congress repealed the Confiscation Act and, in 1870, it passed 

a law precluding those who accepted the Presidential pardon of 1863 from claiming the proceeds 

of sale.20 A lawsuit brought by John A. Klein (estate administrator) on behalf of one of the 

estates (William estate) that benefited from the 1963 Presidential Pardon eventually reached 

the U.S. Supreme Court. The first prong of analysis dismissed any possible interpretation aimed 

at framing Congress Act of 1870 within the purview of the previously acknowledged 

(McCardle) constitutional power of Congress to make exceptions concerning the Court’s 

appellate jurisdiction.  

 

 

 
15 Id., at 326. 
16 Id., at 327. 
17 United States v. Klein, 80 U.S. 128 (1871) [Hereinafter Klein].  
18 U.S. President Abraham Lincoln, Proclamation of Amnesty and Reconstruction (December 8, 1868).  
19 Confiscation Act of 1863, an Act to provide for the collection of abandoned property, 12 Stat. 820 (March 12, 

1863).  
20 Klein, supra note 17, at 136 and 137. 
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This time, in Klein, the Court made clear that Congress acted beyond its constitutional powers: 

 

“It seems to us that this is not an exercise of the acknowledged power of Congress to make 

exceptions and prescribe … We must think that Congress has inadvertently passed the limit which 

separates the legislative from the judicial power.”21 

 

As for the extent on Congressional powers vis-à-vis the executive branch’s constitutional 

prerogatives – and, more particularly, the power of pardon – the Court further held that: 

 

“It is the intention of the Constitution that each of the great co-ordinate departments of the 

government – the Legislative, the Executive, and the Judicial – shall be, in its sphere, independent 

of the others. To the executive alone is [in]trusted the power of pardon; and it is granted without 

limit.”22 

 

Still, this response appeared insufficient to ascertain definitive constitutional boundaries vis-à-vis 

Congressional powers, for which the Court ought itself to state more precise restrictions by 

setting specific limits protecting its appellate jurisdiction.  

 

In a more divided opinion written by Justice Kennedy, the U.S. Supreme Court struck down 

Congress jurisdictional limitations on habeas corpus writs based on the Military Commissions 

Act of 2006,23 which Congress enacted following Article III, section 2 of the Constitution of the 

United States.  

 

In Boumediene v. Bush 2008,24 the Court considered these limitations to be unconstitutional. In 

Boumediene, further, the Court unequivocally held that while Congress had a constitutional 

power to create and place jurisdictional restrictions on certain courts, such power is not absolute. 

In the alternative – as stated by the Court – absolute limitation from Congress could undermine 

the constitutional system of checks and balances, for which Congress can neither remove nor 

restrict the U.S. Supreme Court’s authority to say, “what the law is.”25 

 

Although reaching the appellate jurisdiction of the U.S. Supreme Court is certainly not an 

‘ordinary matter’,26 the Court has intended that, beyond the case and controversy at hand, the 

 
21 See Klein, id., at 146, 147. 
22 Id., at 147. 
23 Military Commissions Act of 2006, 109 Pub. L. 366, 120 Stat. 2600 (October 17, 2006). 
24 Boumediene v. Bush, 553 U.S. __ (2008). 
25 This passage was originally written by Chief Justice Marshall in Marbury v. Madison. See Boumediene, id., at 

36; see also Marbury v. Madison, supra note 1, at 177.  
26 In fact, triggering the appellate jurisdiction of the U.S. Supreme Court requires concrete means. First, by virtue 

of its discretionary review, following, for instance, a petition for a writ of certiorari, the U.S. Supreme Court 

may choose to hear cases whose controversies have or are being developed before either district federal courts, 

appellate courts, or state supreme courts. Next, unlike discretionary avocation (by virtue of direct appeal), the 

U.S. Supreme Court must hear cases coming from lower federal jurisdictions in which a panel of judges decide 

an injunctive relief (e.g. Voting Rights Act, 28 U.S.C. 1253). Also, the U.S. Supreme Court may use the final 

judgment rule, which enables it to hear cases beyond interlocutory review only and after a final judgment is 



11  

avocation of its jurisdiction never shall be casted doubt through decisions issued by other courts 

or branches of government. Instead, more often than not, the Court’s jurisprudence seems to 

indicate that a more suitable limit may result from either original or extended interpretation 

methods deriving from the Constitution itself.27 As it turns out, the resulting and current methods 

of constitutional interpretation in the United States have been developed thanks to the use of the 

judicial review, enabling the Court to reach the limits of its otherwise inherent powers nowadays 

defined after more than 215-years of appellate jurisprudence. 

 

III. Appellate  Jurisdiction  Assertion:  The  Judicial  Review  in  Motion 
 

While the virtues, substance, and technical intricacies of this judicial mechanism are 

discussed herein, it is the contention of this Article that the most difficult task yet sorts, not from 

the Court being called upon the limits of its own jurisdiction, but from the restrictions this insular 

mechanism does encompass – particularly considering that it is nowadays present in various 

jurisdictions around the world.28 

 
rend, by either the highest state court, a U.S. court of appeal, or a federal district court. These jurisdictional 

paths that in theory appear to be broad and very accessible are, in practice, very restrictive – especially in light 

of the high volume of pending petitions, for which the most common mean available to activate the Court’s 

appellate jurisdiction is the discretionary review. For more details on the extent of the U.S. Supreme Court’s 

discretionary power, see Maryland v. Baltimore Radio Show, Inc., 338 U.S. 912 (1950). 
27 In effect, either original or living interpretation of the U.S. Constitution has proven more effective to restrain 

and even to expand the jurisdictional prerogatives of the Court. For a more practical approach on extended or 

living interpretation, see, e.g., Trop v. Dulles, 356 U.S. 86 (1958). For a more precise depiction on how 

textualism or originalism does work, see, e.g., District of Columbia v. Heller, 554 U.S. 570 (2008). 
28 Though the United States was the first country in the world to authorize constitutional review on state action 

through the judiciary, the judicial review has been developed and progressively integrated within legal systems 

in several countries targeting different types of actions (state action, inaction, and even, private action) and 

forms (centralized, decentralized, and somewhere between). The central similarity among them, however, 

hinges on the primary aspiration to conform state action to the constitution, which varies in functions and levels 

of concentration/delegation vis-à-vis constitutional interpretation. Still, this judicial mechanism has 

transmutably progressed to other set of legal and constitutional actions, allowing appellate and superior 

jurisdictions to control – or otherwise conform – acts and decisions not only in relation to other branches of 

government but also with respect to various levels of jurisdiction (ordinary, appellate, and constitutional 

courts). This is the case of the Question Prioritaire de Constitutionnalité in France, the direct review or 

Verfassungskonforme Auslegung on constitutional rights protection in Germany, Constitutional Review 

Mechanisms in South Africa; the Juicio de Amparo in Mexico, the Acción de Tutela in Colombia; and the 

Recurso de Amparo instituted in the Constitutions of Spain, Argentina, and Peru. See CONSTITUTION DE LA 

RÉPUBLIQUE FRANÇAISE art. 61(1) [restrictive constitutional review on legislative action] (October 4, 1858) 

(Fran.), along with Loi Organique No 2009-1523 extending the constitutional review established in art. 61(1) 

[constitutional review on fundamental rights (Question Prioritaire de Constitutionnalité)] (December 10, 

2009); GRUNDGESETZ FÜR DIE BUNDESREPUBLIK DEUTSCHLAND [GG] [Basic Law] art. 1(3), (May 23, 

1949) (Ger.); COSTITUZIONE DELLA REPPUBBLICA ITALIANA  [Fundamental Law] arts. 134-137 [Indirect 

review on legislative action (ex post)] and art. 127 [Direct review on legislative action] (December 27, 1947), 

along with Legge No 87 (March 11, 1953) [Corte Costituzionale]; KONGERIGET NORGES GRUNDLOV 

[Constitution] art. 88 (May 17, 1814) (Nor.); CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA [Supreme 

Law] §§ 167(4)(b) [Constitutional review on legislative action (ex post)], 172(2)(d) [Order of Constitutional 

Invalidity on state action], and 79(5) [Constitutional reservations (ex ante)] (December 18, 1996) (S. Afr.); 

NIHONKOKU KENPŌ [KENPŌ] [Constitution], art. 81 [Constitutional review on state action] (November 3, 1946) 

(Jap.); CONSTITUCIÓN POLÍTICA DE LOS ESTADOS UNIDOS MEXICANOS [C.P.] arts. 107 and 133 [Constitutional 
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In its very nature and progressive extension, the United States Supreme Court’s jurisprudence 

has been indeed highly consequential. Accordingly, to challenge federal law on constitutional 

grounds the lawsuit must be properly filed in federal court and the plaintiff’s plead preceded by 

constitutional standing, which encompasses the need for timeless presentation, not otherwise 

affected by justiciability issues or constitutional abstention rules. Hence, the very idea of 

constitutional standing does require for the plaintiff to establish an actual interest in the outcome 

of a live-controversy by proving a not-necessarily economic,29 yet concrete, particularized,30 

and direct31 injury, which the plaintiff has suffered (or is likely to suffer)32 as a result of the 

violation of his constitutional and federal rights by the defendant. This, further, considering a 

legal assertion of an injury-in-fact, its causation, and the need for constitutional redressability.33 
 

Notwithstanding congressional powers on standing are certainly broader, these powers are not 

absolute. In Lujan v. Defenders of Wildlife 1992, a case in which the plaintiff’s standing was 

contended after basing the claims on a hypothetical34 (as opposed to concrete) injury, the Court 

held that while Congress has the power to set forth grounds or even new standing interests, so 

that a large group of plaintiffs may benefit from judicial review, it does not have the power to 

 
review on state action violating individual and collective rights (Juicio de Amparo)] (Mex.], along with Ley de 

Amparo Reglamentaria arts. 83 and 84 [(Acción de Amparo)], DOF April 2, 2013; CONSTITUCIÓN POLÍTICA 

DE COLOMBIA [C.P.] art. 86 [Constitutional review on state action/inaction (Acción de Tutela)] (July 4, 1991) 

(Col.), along with Decreto Ley No 2591 de 1991 (November, 1991); Constitución Española art. 53(2) 

[Constitutional review on state action (Recurso de Amparo)] (October 31, 1978) (Sp.); CONSTITUCIÓN DE LA 

NACIÓN ARGENTINA art. 43 (May 1, 1858) (Ar.), along with Ley de Amparo Reglamentaria No 16.986 

(October 8, 1966); CONSTITUCIÓN POLÍTICA DEL PERÚ [C.P.] art. 200(2) [Constitutional review on state 

action/inaction extended to private actions (Proceso Constitucional de Amparo)], along with CÓDIGO 

PROCESAL CONSTITUCIONAL art. 5 [requirements], Ley No 28.237, DOP May 31, 2004. 
29 The U.S. Supreme Court has held that for the plaintiff to have constitutional standing the injury the plaintiff 

claims to have suffered (or likely to be suffered) needs not to be economic. See United States v. Students 

Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669 (1973). 
30 Nor does require the plaintiff to prove the injury was (or is likely to be suffered) by all members of the 

organization suing, but limited to the plaintiff herself, or even to a particularized group. See Warth v. Seldin, 

422 U. S. 490 (1975). 
31 It does not matter how many people are also or additionally injured provided that the plaintiff is directly injured. 

See Massachusetts v. Environmental Protection Agency, 549 U.S. 497 (2007). 
32 It is worth noting that the injury required here does not relate exclusively to past injuries. What is more, in the 

likelihood of its occurrence, constitutional standing extends to future injuries as well. Accordingly, the U.S. 

Supreme Court has held that an organization does assert its constitutional standing against environmental 

regulations based on the harm that such regulations entail or may cause, in which case the Court sees the 

likelihood of injury, albeit future, certain and, as such, potentially effective. However, the Court has also 

indicated that unless recreational or aesthetic rights of members of such organization are deemed to be affected 

by the challenged action, environmental harm cannot warrant constitutional standing to such organization. 

Further, unless new action threatens concrete interests, once a lawsuit is settled and regardless of the alleged 

injury, the organization losses constitutional standing against such action or regulation. See Summers v. Earth 

Island Institute, 555 U.S. 448 (2009). 
33 The injury in fact refers to the defendant’s threat being  actual  and  imminent, as  distinct from conjectural or 

hypothetical. The causation relates to an easily traceable defendant’s conduct leading to the plaintiff’s injury. 

The redressability hereto required encompasses the likelihood that the defendant’s conduct will cause the 

plaintiff’s injury, unless a favorable court decision will redress or prevent such event. See Friends of the Earth 

Inc. et al. v. L. Environmental Services, Inc., 528 U.S. 167 (2000). 
34 Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). 

about:blank
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank


13  

eliminate existing constitutional requirements on cases and controversies. Otherwise, this would 

enable citizens to file lawsuits indiscriminately against all actors and regulations. 

 

The Court has nonetheless accepted certain limitations and some exceptions on constitutional 

standing, which have come more from its own jurisprudence than from Congressional acts. In 

particular, the Court has allowed some exceptions on taxpayers, third parties, and citizens 

standing. For example, a taxpayer is deemed to have constitutional standing to file a lawsuit in 

federal court against the government for the purpose of contesting bill errors or tax amounts; 

municipalities can also be sued due to injuries caused while using tax revenues;35 and even a 

taxpayer may challenge specific congressional appropriations (notwithstanding Congress’ 

spending power) provided such appropriations violate the Establishment Clause.36 

 

Moreover, a plaintiff may file a lawsuit in federal court on behalf of a non-present affected or 

injured person, provided that either a difficult assertion of constitutional rights is involved,37 a 

special relationship with such person and the actual plaintiff exists,38 an organization is acting 

on behalf of its injured members,39 or an indirect violation of constitutional rights affecting such 

relationship could result. Citizens otherwise precluded from challenging or enforcing directly 

federal law on constitutional grounds, may nonetheless file lawsuit in federal court to compel 

adherence rather than enforcement of a specific federal statute, for which the plaintiff must prove 

that has suffered (or is likely to suffer) a concrete and actual injury. 

 

Timeless presentation of the lawsuit in federal court is an essential element to acquire 

constitutional standing, too. This requirement concerns the possibility that, regardless of the 

injury, the prime consideration on constitutional standing is whether the lawsuit can be effectively 

filed not too late (moot), not too soon (unriped). 

 

The ripeness rule states that for a case to be ready for constitutional litigation, the plaintiff must 

prove that either an actual injury or an imminent threat thereof exists. The alternative here is 

viewed as speculative and often dismissed on premature adjudication grounds. For example, in 

Thomas v. Union Carbide Agricultural Products Co. 1985,40 the Court summarized the meaning 

of the ripeness rule as follows: “A claim is not ripe for adjudication if it rests upon events that 

may not occur as anticipated or that may not occur at all.”  

 
35 See Crampton v. Zabriskie, 101 U.S. 601 (1879). 
36 Emphasizing further the critical importance of a logical nexus between the plaintiff’s status and claim. In the 

words of the Court, “… logical nexus between the status asserted and the claim sought to be adjudicated.” See 

Flast v. Cohen, 392 U.S. 83, 102 (1968). 
37 See Campbell v. Louisiana, 523 U.S. 392 (1998). 
38 See Singleton v. Wulff, 428 U.S. 106 (1976). 
39 See Hunt v. Washington State Apple Advertising Commission, 432 U.S. 333 (1977). 
40 See Thomas v. Union Carbide Agricultural Products Co., 473 U.S. 568, 580-581 (1985) (quoting doctrine). The 

rule was later affirmed in Texas v. United States, 523 U.S. 296, 300 (1998). 
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Still, following the Court’s decision in Abbott Laboratories v. Gardner 1967,41 it is possible for 

the plaintiff to be considered ready for constitutional litigation before even federal regulation is 

passed provided that if the contended legislation is enacted, the issues raised by the plaintiff in 

the lawsuit both fit the judicial record and appear at most likely to cause him (or the ones he 

represents) hardship. 

 

The mootness rule requires for the plaintiff to be heard and for the lawsuit to be properly filed 

on time (or, at least, not too late) because an existing confrontation (live controversy) at each 

stage of the judicial review is constitutionally required. Otherwise, further proceedings would 

have no effect. This was indeed the case in DeFunis v. Odegaard 1974,42 in which a student’s 

claim on admission rights was dismissed as moot once it became clear for the Court that the 

student would graduate even before the Court could rend its decision. 

 

This ‘sense of law’ nowadays applicable to the controversy and depicted from the mootness test 

is not absolute, however. Sometimes, unfolding events such as the likelihood of repetition,43 the 

voluntary cessation of the wrongful act,44 the possibility of upcoming class actions,45 or even 

textual, structural, and historical evidence46 could keep the controversy alive. 

 

Another possible constitutional and congressional limitation to the Court’s appellate 

jurisdiction, at least from the perspective of judicial review, ensues from justiciability issues. 

The premise hereto is that advisory opinions, declaratory judgments, or political questions 

defeat the very purpose of constitutional review, which could eventually lead to the case 

dismissal.  

 
41 Abbott Laboratories v. Gardner, 387 U.S. 136 (1967). 
42 DeFunis v. Odegaard, 416 U.S. 312 (1974). 
43 See Roe v. Wade, 410 U.S. 113 (1973). This landmark decision ensues from a class action brought by Norma 

McConvey (using the pseudonym “Jane Roe”), in which she challenged the constitutionality of Texas Penal 

Code (§§ 1191-1194, 1196) criminalizing the procurement or attempt to practice an abortion in Texas, unless 

the abortion fell within the only – at the time – available exception (i.e. to safe the mother’s life under medical 

advise). In Roe v. Wade, the U.S. Supreme Court ruled that the right of a woman to have or not an abortion is 

a fundamental constitutional right protected under the Constitution of the United States (i.e. “right to privacy” 

as unenumerated right under the Due Process Clause of the Fourteen Amendment). Id., at 154. The Court 

further introduced a legal test enabling different levels of state interference (under strict scrutiny) to balance 

the state interest in protecting prenatal life and the mother’s life vis-à-vis a woman’s protected (yet not absolute) 

choice. Id., at 162. Though both the use of strict scrutiny test to assess state interference was abandoned and 

the criterium for allowing states to interfere with a woman’s choice eventually changed (from “compelling 

point” to “natal viability”) in Planned Parenthood v. Casey 1992, the case of Roe v. Wade set forth nonetheless 

a long-lasting exception to the mootness rule previously established (United States v. Munsingwear, Inc., 340 

U.S. 36 (1950)) requiring actual an case and controversy at all stages of appellate or certiorari review. As it 

turned out, even though McConvey’s abortion took place before reaching the U.S. Supreme Court, her appeal 

was not held moot because the Court concluded that, both pregnancy is a significant fact in litigation for which 

its termination does not rend the appeal moot and the original controversy could be “capable of repetition, yet 

evading review.” Id., at 125, 164, See also Planned Parenthood v. Casey, 505 U.S. 833, 840, 860 (1992). 
44 See United States v. W. T. Grant Co., 345 U.S. 629 (1953). 
45 See United States Parole Commission v. Geraghty, 445 U.S. 388 (1980). 
46 See Zivotfsky v. Clinton, 566 U.S. (2012).  
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To begin with, declaratory issues are not decided or granted when a case has no real controversy 

or when it does not raise an actual injury. Nonetheless, when it comes to assess its jurisdiction 

vis-à-vis acts and decisions made by either the Congress or the executive branch, based on 

political matters, the Court has recognized both rules and exceptions – which by their very nature 

are excluded from judicial review.  

 

In Baker v. Carr 1962,47 the Court upheld the previously ascertained Political Question 

Doctrine,48 which makes certain political and administrative decisions a non-justiciable  

question (non-reviewable by a court). That is, precluding federal courts from hearing cases 

whose determination hinges on the political scope, nature, and functions of other branches of 

government arising out of (among others) the fundamental premise of separation of powers.49 

In Baker, however, the Court held that geographical distribution of political representation 

(“redistricting”) constitutes a justiciable question, for which it is reviewable under the Equal 

Protection Clause of the Fourteen Amendment to the United States Constitution.50 The Baker 

case originates in a lawsuit against the State of Tennessee due to the lack of redistricting since 

1901, which the plaintiff argued violated not only his rights under the State Constitution 

(reapportionment of political districts as the population grows) but also his Equal Protection 

rights (as well as the rights of those similarly situated) under the Constitution of the United 

States. The plaintiff argued that the lack of redistricting affected state and federal elections.51  

 

Baker constitutes a seminal decision not only because the Court reversed a federal circuit court’s 

decision holding redistricting as a non-justiciable question,52 but also because it enabled federal 

courts to hear on appeal cases and controversies in which fundamental constitutional rights are 

deemed threatened by state action – and, more particularly, under the Equal Protection Clause 

of the Fourteen Amendment. In fact, one year later the Court restated its holding in Baker in the 

following terms: 

 

“Equal Protection Clause limits the authority of a State Legislature in designing the geographical 

districts from which representatives are chosen either for the State Legislature or for the Federal 

House of Representatives.”53 

 

 

 

 

 
47 Baker v. Carr, 369 U.S. 186, 204 (1962) (holding standing requirement on, “personal stake in the outcome of the 

controversy”).  
48 See Coleman v. Miller, 307 U.S. 433, 454-455 (1939); see also Colegrove v. Green, 328 U.S. 549 (1946).  
49 See Baker v. Carr, supra note 47, at 210, 211. 
50 Id., at 237. 
51 See Baker, id., at 193, 194, 207.  
52 Id., at 186, 196, 198.  
53 See Gray v. Sanders, 372 U.S. 368 (1963). 
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Another exception concerning non-justiciable questions was made in Zivitofsky v. Clinton 

2012,54 raising textual, structural, and historical evidence grounds whereby certain evidence on 

the record may lead to constitutional review despite the political nature of the controversy. 

 

The appellate jurisdiction of federal courts (including the U.S. Supreme Court) is defined, in 

part, by abstention doctrines. Namely, a set of rules set forth by the U.S. Supreme Court whereby 

federal courts shall abstain from hearing cases where strong state interests are at stake. In 

practice, this means that the federal court deciding the entire case retains its jurisdiction after 

the issue in question is decided in state court. The Court has developed three rules of abstention. 

 

First, the Long Rule. In Michigan v. Long 1983,55 the Court held that unless it is unclear wether 

state or federal law does apply, federal courts must abstain from hearing cases in appeal when 

there is an independent state law ground that fully addresses the main issue at hand.   

 

Second, the Younger Rule. In Young v. Harris 1971,56 the Court held that federal courts shall 

abstain from hearing civil rights torts claims that are being prosecuted in state courts. Such 

abstention must be particularly observed in cases where either a strong state interest is 

compromised (state criminal statute application, regulatory administrative plan, state court’s 

ability to hear a civil case), the ongoing state adjudicative proceedings provides sufficient forms 

of relief to the federal plaintiff, or the forum state provides adequate opportunity to raise the 

plaintiff’s federal claims. 

 

Finally, the Pullman Rule. In Railroad Commission of Texas v. Pullman 1941,57 the Court ruled 

that federal courts must abstain from hearing a case in which either there is a strong state 

interest/policy, or both state and federal law confer grounds of relief, but the case resolution 

remains nonetheless unclear. This applies when the federal court is presented with ambiguous 

or unsettled issue of state law and state court’s interpretation of such issues might avoid federal 

question and (eventually) unnecessary predictions on state law.58 These rules, in practice, 

acknowledge very few exceptions.59 

 

 
54 See Zivitofsky, supra note 46, at 30. 
55 See Long, supra note 12. 
56 See Younger v. Harris, 401 U.S. 37 (1971). 
57 Railroad Commission of Texas v. Pullman Co., 312 U.S. 496 (1941). 
58 The Pullman Rule triggers a special proceeding whereby the federal court deciding the appeal retains its 

jurisdiction and stay proceedings until plaintiff litigates state law issues in state court, while plaintiff exercises 

the so-called England Reservation. That is, presenting the state issue in state court, while requesting the state 

court to interpret the state issue in the light of federal law so that the claim may later return for litigation in 

federal court. Id. 
59 Even if strong state interest, unsettled law, or independent and adequate state law ground exists, federal courts 

may still hear the case in appeal when it appears there has been either: (i) bad faith, harassment, and 

unconstitutional prosecution against the federal plaintiff, (ii) insufficient forms of relief for a federal plaintiff, 

or (iii) inadequate opportunity to raise plaintiff’s federal claims. 
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Conclusion 

 

In the outcome of a case and controversy calling for constitutional review, the United States 

Supreme Court has developed an introspective, intuitively restrained and gradually 

methodological examination concerning the conformity of actions taken by other branches of 

government and decisions issued by other courts (state and federal) in relation to what the U.S. 

Constitution says and the law, accordingly, should or cannot say. Such constitutional assertion 

is not capricious but methodological, however. It acknowledges the limitation state action aims 

to impose as it confronts it against the most fundamental premises on which the American 

constitutional order rests. Then, if the limitation does not conform or even contradicts the 

constitutional premise, the premise that ensues from the Constitution of the United States (“the 

Paramount law”) – which often upholds the constitutional order – takes precedent.  

 

Thanks to its methodological (if not, carefully crafted) approach to the constitution and its 

institutional role, the Court has not only established a much-needed constitutional equilibrium 

between the powers of the judge (“to say what the law is”) and the power of the legislator (“to 

say what the law shall be”), but has further established itself as the highest constitutional 

reference in the country (“the final say to say what the law is”) with respect to other courts and 

branches of government. 

 

Through 215-years of landmark decisions and progressively articulated stare decis, the Court 

has ultimately shaped the legal understanding of its institutional role to protect the constitutional 

order – including the system of checks and balances, along with the nature and extent of its 

constitutional authority. As such, congressional restrictions on the Court’s appellate jurisdiction 

can only be enacted within defined and confined constitutional boundaries that reflect not 

merely the meaning of the Constitution of the United States but also the preservation of its 

ontological premises. Notably, an institutional system vested on equal yet separated branches of 

government, on the one hand, and a jurisdictional system built on divided yet inherently 

dependent courts, on the other. The judicial review, a consequential product and evolving 

mechanism of American jurisprudence, is akin to both systems. In the end, the system of checks 

and balances on which the United States constitutional order rests – the Article concludes – 

hinges on the preservation of the thereby established constitutional equilibrium. 

 

*** 

 

 

 

 


